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U.S. District Court1

Western District of Texas2

200 West 8th St., Room 1303

Austin, Texas 787014

5

 PETITION TO QUASH THIRD PARTY Summons 6

Brief and Memorandum of Law7

Declatory Relief Request8

9

re: Summons  to Volusion, Inc.   10

Jeffrey T. Maehr, Petitioner; U.S., Respondent. 11

12

Jeffrey T. Maehr, Pro Se, and depending on equal protection under the Constitution, the13

Judicial machinery of the Court, and Rule of Law comes now before this Honorable14

Court, and moves your honor to take Mandatory Judicial Notice under Federal Rule15

201(d) of the following:16

17

a. The United States Supreme Court, in Haines v Kerner 404 U.S. 519 (1972)18

stated  that all litigants defending themselves must be afforded the opportunity to19

present their evidence and that the Court should look to the substance of the complaint20

rather than the form, and that a minimal amount of evidence is necessary to support21

contention of lack of good faith. Fortney v. U.S., C.A.9 (Nev.) 1995, 59 F.3d 117. 22
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b)  In Tannenbaum v. United States, 148 F.3d 1262, 1263 (11th Cir.1998) (per23

curiam): “Pro se pleadings are held to a less stringent standard than pleadings drafted24

by attorneys and will, therefore, be liberally construed.”25

26

c) “Substantive federal rights are grounded in Federal Constitution and laws27

enacted by Congress and are not created by these rules or by a mere pleading of the28

rules.”  Weiner v. Bank of King of Perussia, D.C.Pa. 1973, 358 f.Supp. 684.29

30

d) “Substantive rights remain unaffected by these rules and will be enforced.”31

Gil/son v. Vendome Petroleum Corporation, D.C.La. 1940, 35 Supp. 815.32

33

e) “The spirit of all these rules is to settle controversies upon their merits rather34

than to dismiss actions on technical grounds, to permit amendments liberally...”35

Fierstein v. Piper Aircraft Corp., D.C.Pa. 1948, 79 F.Supp. 217.36

37

f) “It is contrary to spirit of these rules for decisions on merits to be avoided on38

basis of mere technicalities.” Forman v. Davis, Mass.19632, 83 S.Ct. 227, 371 U.S.39

178m 9 K, Ed2d 222, on remand 316 F.2d 254.40

41

g) “Court and litigants must follow these rules in same manner as they must obey42

a statute.”  Beasley v. U.S., D.C.S.C.1948, 81, F.Supp. 51843

44

h)  “These rules have the same effect as a statute and are as binding upon the45
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court as upon counsel.”  Barrezueta v. Sword S.S. Line, D.C.N.Y. 1939, 27 F.Supp.46

935.47

48

i) “The congressional authority given Supreme Court to adopt these rules was49

limited to matters of procedure, and it was expressly provided that substantive rights50

should neither be abridged, enlarged nor modified.” John R. Alley & Co. v. Federal Nat.51

Bank of Shawnee, Shawnee County, Okl., C.C.A. OkI. 1942, 124 F.2d 995.52

53

j) “Spirit of these rules is that technical requirements are abolished and that54

judgments should be founded on facts and not on formalistic defects.” Builders Corp. of55

America v. U.S.,C.A.Cal. 1958, 259 F.2d 766.56

57

k)  "This Constitution, and the laws of the United States which shall be made in58

pursuance thereof;... shall be the supreme law of the land; and the judges in every state59

shall be bound thereby... The Senators and Representatives and members of the State60

legislature, and all executive and judicial officers of the United States and the several61

States, shall be bound thereby, anything in the Constitution or laws of any State to the62

contrary notwithstanding."  The Constitution of the united States of America, Article VI,63

Cl 2, 3.64

65

l)  "The United States is entirely a creature of the Constitution. Its power and66

authority have no other source. It can only act in accordance with all the limitations67

imposed by the Constitution." Reid v Covert 354 US l, 1957.68
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m) “A judge is an officer of the court, as well as are all attorneys. A state judge is69

a state judicial officer, paid by the State to act impartially and lawfully. A federal judge is70

a federal judicial officer, paid by the federal government to act impartially and lawfully. A71

judge is not the court.”  People v. Zajic, 88 Ill.App.3d 477, 410 N.E.2d 626 (1980). 72

73

n)  "Fraud upon the court is fraud which is directed to the judicial machinery itself74

and is not fraud between the parties or fraudulent documents, false statements or75

perjury. ... It is where the court or a member is corrupted or influenced or influence is76

attempted or where the judge has not performed his judicial function --- thus where the77

impartial functions of the court have been directly corrupted." Bulloch v. United States,78

763 F.2d 1115, 1121 (10th Cir. 1985).79

80

o) "The Court is free to act in a judicial capacity, free to disagree with the81

administrative enforcement actions if a substantial question is raised or the minimum82

standard is not met. The District Court reserves the right to prevent the ‘arbitrary’83

exercise of administrative power, by nipping it in the bud." United States v. Morton Salt84

Co., 338 U.S. 632, 654.85

86

p)  "It is on this account that our law is deemed certain, and founded in87

permanent principles, and not dependant on the caprice or will of judges. A more88

alarming doctrine could not be promulgated by any American court, than that it was at89

liberty to disregard all former rules and decisions, and to decide for itself, without90

reference to the settled course of antecedent principles.” Faye Anastasoff vs. United91
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States of America, 8th Circuit Court, 2000.92

93

q)  Congress wanted third-party record keeper provision of subsec. (a)(3) of this94

section to be construed broadly in order to give taxpayers every opportunity to voice95

their privacy interests when those interests are implicated. Fink v. U.S., E.D.Mo.1983,96

578 F.Supp. 617.  97

98

r)  This section permitting intervention of taxpayer when records held by a third-99

party record keeper are subpoenaed by the Internal Revenue Service should be broadly100

construed. U. S. v. New York Telephone Co., C.A.2 (N.Y.) 1982, 682 F.2d 313. 101

102

Petitioner disputes legal veracity of this Summons and of Respondent, and demands103

strict proof consonant with the Federal Rules of Evidence and the Rule of Law.104

105

STATEMENT OF STANDING106

107

Jeffrey T. Maehr - hereinafter “Petitioner” –  has standing to petition this court to quash108

the 3rd party IRS Summons for reason:109

110

 Petitioner has timely filed this petition, postmark and Certificate of Mailing attesting,111

within the period provided by law.  7609(a)(2); Petitioner is the persons who is identified112

in the description of the records contained in the Summons on Volusion, Inc; Petitioner113
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claims an interest relating to personal, private information being Summoned under Color114

of Law. 115

116

Argument (Emphasis Petitioners throughout).117

118

Petitioner requests the third-party Summons  to Volusion, Inc be quashed based upon119

the following, under Rules of Evidence, Rules of Civil Procedure and Case law:120

121

a) Petitioner maintains and provides evidence for the fact that the Respondent122

has no jurisdiction over Petitioner because Respondent’s own testimony denies it is a123

Federal Agency, so it has no authority to be requesting personal information from any124

company I am privately contracted with: (See Attachment S1-5). Furthermore,125

Respondent is only an agency of the International Monetary Fund (IMF); Public Law 94-126

564, Senate Report 94-1148 pg. 5967, Reorganization Plan No. 26, Public Law 102-127

391).128

129

b)  The IR Code 26 is NOT positive law, but is only prima facie evidence of law,130

but once challenge is made with evidence herein, legal authority and jurisdiction must131

be proven on the record. (See Attachments U and T).  132

133

"There is no discretion to ignore that lack of jurisdiction." Joyce v. US, 474 F2d 215.134

"The burden shifts to the court to prove jurisdiction." Rosemond v. Lambert, 469 F2d135
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416.  136

137

“Court must prove on the record, all jurisdiction facts related to the jurisdiction138

asserted."  Lantana v. Hopper, 102 F2d 188; Chicago v. New York, 37 F Supp 150.139

140

c)   Respondent is not a legally created agency and no such entity named141

“Internal Revenue Service,” or “IRS” actually exists in law, as prima facie evidence142

reveals.  No agency with the name” Internal Revenue Service” or “IRS” was ever143

established by law according to Congress.  (See Attachment L).  Petitioner challenges144

any legal jurisdiction by the “IRS” to be doing what they are doing without lawful145

authority by Congress in the State of Colorado or any other state.  Petitioner challenges146

this presumption and has found no laws creating this agency, therefore, they have no147

jurisdiction or power over Petitioner until the law is provided and proven. (See148

Attachment U).149

150

Title 4 Section 72151

Section 72. Public offices; at seat of Government 152

153

“All offices attached to the seat of government shall be exercised in the District of154

Columbia , and not elsewhere, except as otherwise expressly provided by law.”155

156

Petitioner cannot locate any other law expressly provided.157

158
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d)  No evidence whatsoever has been forthcoming to even begin to claim that159

Petitioner is personally or legally “liable” to the IRS or his records being subject to them. 160

Liability cannot be created by fiat or presumption (See Attachment H), or “because we161

say so.”  Liability cannot exist absent a law creating that liability or proof that Petitioner’s162

personal information can in any way create any liability anymore than a German or163

Frenchman can be made “liable” to the IRS absent law that does so FIRST.  164

165

Petitioner’s personal documents, nor his finances, can create a personal legal liability in166

and of themselves.  Ledger entries cannot create “liability.”  Personal finances CANNOT167

create liability absent being “made liable” through the mechanism of law.   Liability is168

ONLY a product of law.  Law, alone, must create the liability, and THEN personal169

documents or third party documents, or finances, could be lawfully used as evidence to170

support the degree of liability.  Petitioner’s personal records, or Respondent’s hearsay171

testimony or belief, or even the claims of “that’s the way we’ve always done it” by172

Respondent, does not create such liability.  Petitioner can find no place in the IR Code173

making him personally liable.  The existence of finances in no way creates such174

liability except through presumption, and Respondent has provided no evidence in175

fact for such liability, within the Summons  or elsewhere. 176

177

In Billings v. U.S., 232 U.S. 261, 34 S.Ct. 421 (1914), the Supreme Court clearly178

acknowledged the basic and long-standing rule of statutory construction: 179

180
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"Tax statutes . . . should be strictly construed, and, if any ambiguity be found to exist, it181

must be resolved in favor of the citizen.” Eidman v. Martinez, 184 U.S. 578, 583; United182

States v. Wigglesworth, 2 Story, 369, 374; Mutual Benefit Life Ins. Co. v. Herold, 198 F.183

199, 201, aff'd 201 F. 918; Parkview Bldg. Assn. v. Herold, 203 F. 876, 880; Mutual184

Trust Co. v. Miller, 177 N.Y. 51, 57." (Id at p. 265, ). 185

186

Ambiguity in the IR Code is very evident, therefore, the necessity for Petitioner’s187

personal financial information on presumed “tax liability or the collection of the tax188

liability” (See Summons) based on personal financial records is without merit and has189

no legal standing and is under the color of law and outside Respondent’s legal190

jurisdiction. 191

192

Hearsay and extremely presumptive arguments are baseless and wholly without merit.193

Respondent is basing the Summons  on presumptive claims with NO evidence in fact194

other than presumption.195

196

e) In Summons, section labeled “Provisions of the IR Code,” (See Attachment197

W) references throughout make mention of, “The Secretary...,”  “The Secretary may...,” 198

“The Secretary shall...,” “The Secretary establishes...,” etc.  Petitioner has seen no199

authority within these code sections, or any other place in the IR Code or elsewhere in200

law, for the Respondent to be acting on behalf of the Secretary of the Treasury, and201

challenges such authority and jurisdiction.  The Code clearly states “The Secretary...”202
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“shall do...” thus and such, which also includes “serving the Summons,” (7603(a)),203

and having the Summoned “appear before” the Secretary, (7610(a)(1)), among many204

other references that require the Secretary, and NOT the Respondent or any agent who205

is employed by Respondent, to be acting in place of the Secretary.  206

207

The Summons itself states, “You are hereby summoned and required to appear208

before William R. Sothen, an officer of the Internal Revenue Service...”  This is in209

direct conflict and contravention of not only (7610(a)(1)), but also the prima facie210

evidence that no officer can exist if there is no legally created agency.  (See211

Attachments S and T and c) above).212

213

Respondent finds no laws authorizing any Respondent agent usurpation of the214

Secretary of the Treasury’s authority, office or duties, and challenges any and all215

Respondent’s presumed authority contrary to the IR Code and other law, which are too216

numerous to name, but provide self-authenticating prima facie evidence in the217

Summons itself.218

219

f)  Respondent’s agents have violated the 1998 IRS Restructuring & Reform Act220

which requires they send NOTICE of Summons to Petitioner PRIOR TO sending the221

Summons to third parties.  Instead, Respondent copies Petitioner simultaneously.  In222

Attachment W, U.S.C. Section 7602(c)(1), it clearly states; “An officer or employee of223

the Internal Revenue Service may not contact any person other than the taxpayer with224
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respect to the determination of collection or collection of the tax liability of such taxpayer225

without providing reasonable notice in advance to the taxpayer that contacts with226

persons other than the taxpayer may be made.” 227

228

Petitioner denies any such “reasonable notice,” or ANY notice at all, of this possible229

contact or any planned contact by Respondent’s agent Sothen, and maintains230

Sothen/Respondent is in violation of this code.231

232

g)  Summons is facially void: Federal Rules of Civil Procedure, Rule 4, requires233

prior judicial approval... Due Process, the Judge’s signature and stamp of the court, all234

of which are lacking in this Summons, and the Agents are acting under the Color of235

Law, while they require Petitioner to comply with Rules of Civil Procedures (See236

Attachment J).  Petitioner would not be able to get away with this violation in seeking237

someone’s personal information or property without due process, and the case would238

be thrown out of court at the first. For Respondent to suggest they do not have to239

comply with or provide Due Process rights is a gross violation of Petitioner’s240

Constitutional rights.241

242

In addition, the following serves as more evidence Respondent is acting outside the law:243

244

1. "...absent an effort to seek enforcement through a federal court, IRS Summonses245

apply no force to taxpayers, and no consequence whatever can befall a taxpayer who246

refuses, ignores, or otherwise does not comply with an IRS Summons until that247
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Summons is backed by a federal court order [a taxpayer] cannot be held in contempt,248

arrested, detained, or otherwise punished for refusing to comply with the original IRS249

Summons, no matter the taxpayer's reasons, or lack of reasons for so refusing." Schulz250

v. IRS, Case No. 04-0196-cv.251

252

Petitioner maintains that Respondent’s Summons restrictions also apply to third party253

recipients under this precedent and challenges their “presumed” right to access254

Petitioner’s personal information, even through third party records, without cause.  The255

Schulz Court included ALL administrative actions by the Respondent, which includes256

issuing third party Summonses:257

258

"Any legislative scheme that denies subjects an opportunity to seek judicial review of259

administrative orders except by refusing to comply, and so put themselves in260

immediate jeopardy of possible penalties 'so heavy as to prohibit resort to that remedy,'261

Oklahoma Operating Co. v. Love, 252 U.S. 331, 333 (1920), runs afoul of the due262

process requirements of the Fifth and Fourteenth Amendments." Schulz v. IRS and263

Anthony Roundtree.264

265

Although the above precedent regards first party Summons, the case law applies, in266

spirit and intent, to third party Summons under the same laws, and still deals with my 5th267

and 14th Amendment rights being violated if this Summons is granted and my private,268

personal information is released, even by a third party.  Would the courts look favorably269
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upon the release of someone’s private information by me to a third party, such as their270

social security number, bank account numbers and information, credit card numbers,271

etc., without cause, legal right or authority?  Petitioner is making this argument to272

protect his own property and personal information, even though on behalf of Volusion,273

Inc.274

275

Respondent may be hoping that Volusion, Inc., will violate the law on behalf of276

Respondent simply by providing coercion and intimidation pressure through such void277

documents and procedures, depending on legal and constitutional ignorance, and278

presumption, of Volusion, Inc., personnel.279

280

2.  Tiffany Fine Arts, Inc. V. United States, 469 U.S. 310 (1985), states that Summons281

can be served... “if the information sought is necessary to ascertain that person’s282

tax liability.”  Petitioner maintains that his personal information from Volusion, Inc., is283

NOT necessary to ascertain Petitioner’s tax liability because there is no liability284

demonstrated by law or in their own code, and such documents cannot create this285

liability. (See c) above).  286

287

h) The Summons dated January 6, 2009 has the name “Lynn Bender” listed288

along with Volusion, Inc.  The Summons clearly states that the summoned is... “required289

to appear... to give testimony, and to bring with you (specific person not named, but290

presumed to be Lynn Bender) and to testify, and produce for examination the following291
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books, records, papers, and other data relating to the tax liability or the collection of the292

tax liability...”   293

294

Petitioner challenges the authority for the Respondent to request anything from295

Volusion, Inc.,  that is NOT provided by a Competent Fact Witness, someone who has296

first hand knowledge of all records and transactions, and can provide authenticated297

evidence regarding said records.  There is no evidence in fact presented by298

Respondent that Lynn Bender, or any other unnamed person employed by Volusion,299

Inc., is qualified to give the “testimony” requested.  Evidence must be provided by300

someone who has first hand knowledge of ALL records and entries provided, under301

oath and penalty of perjury.  Petitioner maintains that Respondent must provide prior302

proof of such authority, from Volusion, Inc., to include name of any employee who can303

authenticate all documents, and all entries in records relating to Petitioner, otherwise304

Respondent is seeking only hearsay and “presumptive” testimony from unqualified305

representatives, and records which are not authenticated, which is required in a court of306

law.  Mistakes are often made by employees and in record keeping and cannot be used307

as evidence short of authenticated evidence.  All such entries must be validated.308

309

Since Summons is vague as to who is being summoned, their authority to provide310

testimony or provide authenticated evidence in fact in regard to Petitioner’s “tax liability”311

(something not proven or in record), it is therefore void as it is far too general in nature,312

and only a fishing expedition.  313
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Petitioner challenges the expertise of Lynn Bender, or any other Volusion, Inc.,314

employee, that they are NOT qualified to determine... (Petitioner quotes from315

Summons),  “data related to the tax liability or the collection of the tax liability” of the316

Petitioner.  Lynn Bender, or any other Volusion, Inc., employees are not proven tax317

experts, or expert witnesses, and have no knowledge whatsoever of what makes318

Petitioner personally “liable,” or any supposed “data related to the tax liability or the319

collection of the tax liability,” apart from “presumptive” hearsay, misunderstanding or320

misinformation, or personal belief, and therefore cannot give “testimony” without it being321

“presumptive,” hearsay, and irrelevant. 322

323

Petitioner challenges any such person designated to present such “data related324

to the tax liability or the collection of the tax liability,” and their “presumptions”325

regarding any documents or records which suggest an unproven, invalidated and326

unsubstantiated “tax liability.”327

328

l)  Respondent’s attempts to access Petitioner’s private information, whether from329

third party sources or Petitioner directly, is to violate Petitioner’s privacy and circumvent330

the law. Despite the actual physical “documents” being sought potentially claimed as331

possibly being the “property” of Volusion, Inc., (property which I have a direct legal right332

to obtain copies of and have access to at any time, suggesting clear “ownership” and333

“rights” to said documents) the Petitioner’s personal, private and financial334

information contained therein is NOT Volusion’s personal property to dispose of as335
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they wish, and is being illegally sought by Respondent under color of law. The336

information cannot be separated from the paper documents.  This personal and337

financial information certainly is relevantly attached to Petitioner’s Constitutional rights338

privacy, and private information, whether directly or indirectly. Volusion, Inc., has a duty339

to Petitioner to NOT illegally or unconstitutionally release Petitioner’s private information340

to others acting under the color of law.341

342

"The search for and seizure of stolen or forfeited goods, or goods liable to duties and343

concealed to avoid the payment thereof, are totally different things from a search for344

and seizure of a  man's private books and papers for the purpose of obtaining345

information therein contained, or of using them as evidence against him. The two346

things differ toto coelo. In the one case, the government is entitled to the possession of347

the property; in the other it is not.”348

349

"Papers are the owner's goods and chattels; they are his dearest property, and are so350

far from enduring a seizure, that they will hardly bear an inspection; and though the eye351

cannot by the laws of England be guilty of a trespass, yet where private papers are352

removed and carried away the secret nature of those goods will be an aggravation of353

the trespass, and demand more considerable damages in that respect. Where is the354

written law that gives any magistrate such a power? Petitioner can safely answer, there355

is none; and therefore it is too much for us, without such authority, to pronounce a356

practice legal which would be subversive of all the comforts of society." at 628. BOYD v.357
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U S, 116 U.S. 616, 623 (1886):358

359

m) Petitioner’s  4th Amendment right is being violated without due cause or360

process: 361

362

“The right of the people to be secure in their persons, houses, papers, and effects,363

against unreasonable searches and seizures, shall not be violated, and no Warrants364

shall issue, but upon probable cause, supported by Oath or affirmation, and particularly365

describing the place to be searched, and the persons or things to be seized.” 4th366

Amendment.367

368

"It does not require the actual entry upon premises and search for a seizure of papers369

to constitute an unreasonable search and seizure within the meaning of the370

Fourth Amendment. A compulsory production of a party's private books and371

records, to be used against himself or his property in a criminal penal proceeding or372

a forfeiture, is within the spirit or meaning of the (4th) Amendment."   Boyd vs. U.S., 116373

U.S. 616. 374

375

Respondent’s attempts to obtain petitioner’s personal information (directly tied to376

Petitioner’s personal life) from others Petitioner is contracted with or doing business with377

is unreasonable, given the amount of good faith efforts Petitioner has shown toward378

communicating with the Respondent, (Individual Master File-IMF record attests) and379
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evidence herein that refutes Respondent’s authority to force Volusion, Inc., to do so380

under the color of law. 381

382

n)  Petitioner maintains that Respondent is showing callous, wanton and willful383

disregard for law and for IR Code regulations, presenting malicious malfeasance and384

misfeasance, violation of Constitutional and Civil Rights, acting outside constitutional or385

Congressional authority, willful fraud, and is involved with a Racketeering scheme in386

concert with other parties;387

388

"Fraud in its elementary common law sense of deceit... includes the deliberate389

concealment of material information in a setting of fiduciary obligation. A public390

official is a fiduciary toward the public, and if he deliberately conceals material391

information from them he is guilty of fraud." McNally v. U.S., 483 U.S. 350,392

371 372, Quoting U.S. v Holzer, 816 F.2d. 304, 307.393

394

Petitioner  maintains he has met their burden to submit a “minimal amount of evidence”395

to support contention of a void Summons, Agents/IRS lack of good faith, potential fraud396

by Agents/IRS, all supporting Cause for Quashing third party Summons and granting397

Petitioner Relief.398

399

Do Now Request:400

401
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Citizen’s of these United States have only the Rule of Law and the Constitution to402

govern this land.  We are expected to know and comply with the law.  In order to do403

that, we must read the law and study all facets of it to determine where we are liable. 404

When one comes to find that the Law has been used maliciously against them, they405

have ONLY to resort to the law and Constitution, and the Judicial Machinery of the406

Courts to find relief and to bring government’s under the chains of the Constitution. 407

408

"Anyone entering into an arrangement with the government takes the risk of having409

accurately ascertained that he who purports to act for the government stays within the410

bounds of his authority, even though the agent himself may be unaware of411

limitations upon his authority." The United States Supreme Court, Federal Crop Ins.412

Corp, v. Merrill, 332 US 380 388 L1947)413

414

 Petitioner respectfully requests the following:415

416

1.   The Honorable Court Grant this Petition to Quash the3rd party IRS Summons417

to Volusion, Inc., for all the above reasons.418

419

2.  It is not now, nor has it ever been the intent of Petitioner to avoid any legal420

obligation Petitioner might lawfully and Constitutionally be subject to, to the best of421

Petitioners’ ability. In order that the Petitioner can willfully comply in good faith and with422

all due alacrity, Petitioner requests this Honorable Court to require the423
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Respondent/Agents be ordered to answer all of Petitioners’ previous correspondence424

for the last 6 years (IRS IMF record attests) with factual, lawful answers to all questions,425

point by point, regarding all elements related to IRS authority and to do so within 60426

days, considering they are claiming to act within the law and Constitution, therefore 60427

days should be adequate time to prepare what they should already know and have on428

record. 429

430

3.  Compensation for costs of time and expenses in responding to Respondent431

unsubstantiated and unproven actions, to include all costs for filing Petitions to Quash,432

at 75 hours research and preparation time, travel time and materials, at $125 per hour. 433

434

4.  If Respondent cannot provide evidence of personal liability against Petitioner,435

or Evidence in Fact of authority over Petitioner or his personal property, records or436

information, Petitioner requests declaratory judgment that Petitioner is NOT liable till437

made liable by law, and is NOT under any demand to comply with Respondent’s future438

actions till Respondent has provided valid law to the contrary.439

440

5.  Petitioner requests a Cease and Desist order against Respondent against all441

future actions of any kind against Petitioner without lawful adjudication, and without442

Evidence in Fact of their position, is presented.  Respondent has sent at least 15443

Summonses to Third Parties to date, presenting a form of “malicious prosecution” in444

spite of good faith efforts for responses from them on various legal issues over the last445

6 years.446
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Respectfully submitted to this Honorable Court dated this ______day of January,447

2009.448

449

________________________________________450

Jeffrey T. Maehr, Pro Se451

924 E. Stollsteimer Rd452

Pagosa Springs, CO 81147453
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Attachment H -Presumption

Respondent uses presumptions upon which to base Summons and draws conclusions based on
these presumptions.  Without proof, presumptions hold no weight in law.  “Presumption,” in fact,
is the OPPOSITE of “due process,” as the definition of “due process” admits in Black’s Law
Dictionary...

Due process of law. “Law in its regular course of administration through courts of justice. Due
process of law in each particular case means such an exercise of the powers of the government as
the settled maxims of law permit and sanction, and under such safeguards for the protection of
individual rights as those maxims prescribe for the class of cases to which the one in question
belongs. A course of legal proceedings according to those roles and principles which have been
established in our systems of jurisprudence for the enforcement and protection of private rights. 
To give such proceedings any validity, there must be a tribunal competent by its constitution —
that is, by the law of the creation — to pass upon the subject-matter of the suit; and, if that
involves merely a determination of the personal liability of the defendant, he must be brought
within its jurisdiction by service of process within the state, or his voluntary appearance.
Pennoyer v. Neff 96 US. 733, 24 L.Ed. 565. Due process of law implies the right of the person
affected thereby to be present before the tribunal which pronounces judgment upon the question
of life, liberty, or property, in its most comprehensive sense; to be heard by testimony or
otherwise, and to have the right of controverting, by proof every material fact which bears on the
question of right in the matter involved. If any question of fact or liability be conclusively be
presumed against him, this is not due process of law and in fact is a VIOLATION of due
process.” [Black’s Law Dictionary, Sixth Edition, p. 500;].

“The power to create [false] presumptions is not a means of escape from constitutional
restrictions”  Heiner v. Donnan 285, US 312 (1932) and New York Times v. Sullivan 376 US
254 (1964).

"This court has never treated a presumption as any form of evidence. See, e.g.,A.C. Aukerman
Co. v. R.L. Chaides Const. Co., 960 F.2d 1020, 1037 (Fed. Cir. 1992) “[A] presumption is not
evidence.”); see also.: Del Vecchio v. Bowers, 296 U.S. 280, 286, 56 S.Ct. 190, 193, 80 L.Ed.
229 (1935) ("[A presumption] cannot acquire the attribute of evidence...");  New York Life Ins.
Co. v. Gamer, 303 U.S. 161, 171, 58 S.Ct. 500, 503, 82 L.Ed. 726 (1938) (“[A] presumption is
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not evidence and may not be given weight as evidence.“). 

“Conclusive presumptions affecting protected interests: A conclusive presumption may be
defeated where its application would impair a party’s constitutionally-protected liberty or
property interests. In such cases, conclusive presumptions have been held to violate a party’s due
process and equal protection rights. [Viandis v. Kline (1973) 412 U.S.441, 449, 93 S.Ct 2230,
2235; Cleveland Bed, of Ed. v. LaFleur (1974) 414 U.S. 632, 639-640, 94 S.Ct. 1208, 1215.

"But where the conduct or fact, the existence of which is made the basis of the statutory
presumption, itself falls within the scope of a provision of the Federal Constitution, a further
question arises. It is apparent that a constitutional prohibition cannot be transgressed indirectly
by the creation of a statutory presumption any more than it can be violated by direct enactment. 
The power to create Presumptions is not a means of escape from constitutional restrictions.  And
the state may not in this way interfere with matters withdrawn from its authority by the Federal
Constitution, or subject an accused to conviction for conduct which it is powerless to
proscribe.” [Bailey v. State ofAlabama, 219 U.S. 219 (1911)].
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